SERVED: January 25, 1996
NTSB Order No. EM 181

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of January, 1996

)

J. W KIME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-161

)

M CHAEL L. W LLI AVS, )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

Appel  ant, by counsel, seeks review of a decision of the
Vi ce Commandant (Appeal No. 2566, dated May 2, 1995) affirmng a
deci sion and order entered by Coast Guard Adm nistrative Law
Judge Bernard L. Silbert on Decenber 1, 1992, follow ng a two-day
evidentiary hearing that concluded on Cctober 21, 1992." The |aw

judge sustained a charge of m sconduct and ordered that the

'Copi es of the decisions of the Vice Conmmandant and the |aw
j udge are attached.
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appel lant's Merchant Mariner's License (No. 659384) and Docunent
(No. 569-58-5167-D1) be suspended outright from May 6, 1992
t hrough August 21, 1992 (during which period they had been
voluntarily surrendered to the Coast CGuard pursuant to 46 C. F.R
8 5.105(c)), along with an additional three nonth suspension
remtted on twelve nonths' probation. As we find no valid basis
in appellant's assignnments of error for overturning the Vice
Commandant's affirmance of the | aw judge's decision, appellant's
appeal, to which the Coast CGuard filed a reply in opposition,
wi || be denied.

The m sconduct charge agai nst the appellant involves his
service as an operator, while enployed as a mate, aboard the MV
SEA VI KI NG on March 20, 1992, as it proceeded toward Seattle via
Admralty Inlet. The one specification upheld by the Vice
Commandant in support of the charge alleged that appellant, who
had asked a deckhand to watch the con so that he could take a
head break, had violated 46 U . S.C. § 8904(a) by permtting "an
unqual i fied and unlicensed individual to assune direction and
control” of the vessel when, the record discloses, it was
overtaki ng anot her vessel traveling in essentially the sane
direction some 100 to 250 yards distant.? During appellant's

absence of about 3 mnutes the SEA VIKING collided with that

46 U.S.C. § 8904(a) provides that a "tow ng vessel that is
a least 26 feet in length ... shall be operated by an individual
licensed by the Secretary to operate that type of vessel in that
particul ar geographic area.
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vessel, the F/V LEVIATHAN, and it shortly thereafter sank.’
On appeal to the Board, appellant raises sone of the sane
obj ections he presented to the Vice Commandant.* Although we
find that none of appellant's contentions justifies a reversal of

5

the Vice Commandant's decision,” two of themwarrant sone
commrent .

Appel l ant renews here his contention that because the MV
SEA VI KI NG was not engaged in a towng activity at the tinme of

the collision, it cannot be considered a "tow ng vessel," under
the relevant definition in 46 U S . C. 8§ 2101(40), and he,
therefore, cannot be held to have violated the | aw s requirenent,
in 46 U.S.C. § 8904(a), that only a properly licensed individual
can operate such a vessel.® The Vice Commandant rejected

appellant's position, noting that it did not take into account

‘Unli ke the | aw judge, the Vice Conmandant was not persuaded
that the evidence of record was sufficient to establish two other
specifications advanced in support of the m sconduct charge;
namel y, that appellant had violated Rules 13 (failure to take
adequate precautions in an overtaking situation to avoid a
collision) and 16 (failure to keep well clear of a vessel being
overtaken) of the maritine rules of the road, 33 U S. C. 1602.

‘Appel | ant has al so, as he apparently did in connection with
his appeal to the Vice Commandant fromthe |aw judge's deci sion,
attached to his appeal brief several docunents which are not part
of the adm nistrative record. Leave to file this material has
not been sought, and it will not be consi dered.

°Specifically, we find no abuse of discretion by the |aw
judge in his questioning of wtnesses, and we decline appellant's
invitation to rule on issues rendered noot by the Vice
Commandant ' s di sm ssal of specifications 2 and 3.

°46 U.S.C. § 2101(40) defines a "tow ng vessel" as a
"commerci al vessel engaged in or intending to engage in the
service of pulling, pushing, or hauling along side, or any
conbi nation of pulling, pushing, or hauling along side."
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the fact that the statute, by its express ternms, extends to
certain vessels whether they are actually "engaged in" or are
only "intending to engage in the service of" towing. He
accordingly stated (Appeal Decision at 9):

| will not regard this additional |anguage as

superfluous. Based on the statute's plain | anguage,

and absent any indication of other neaning in the

| egislative history, | conclude that Congress intended

comercial vessels in the business of towng to be

consi dered tow ng vessels within the neaning of the

statute, whether or not actually engaged in pulling,

pushing or towi ng al ongside. Here, the MV SEA VI KI NG

was returning to Seattle froma towng job in Cherry

Poi nt, crewed appropriately for tow ng, and operated by

a tow ng conpany.
I n our judgnent, the Vice Conmandant's construction of the law is
a reasonabl e one, given the inprecise | anguage used to refl ect
the definition's scope, and appellant, aside fromproviding his
opinion as to why the safety policies underlying the statute
woul d not be thwarted by a narrower reading, has not offered any
| egislative history to refute the Vice Cormmandant's position on
the issue. We will, therefore, defer to the Vice Conmmandant's
determnation that at the time of the collision the MV SEA
VIKING "was in the service of towng and thus within the anmbit of
46 U. S.C. 8§ 8904" (1d.).

Appel  ant al so chal |l enges the Vice Commandant's rejection of
his claimthat the m sconduct charge infringed his due process
ri ghts because he could not have taken a head break w t hout
violating either 46 U S.C. 8 8904, which obligated himto find a
Ii censed replacenent during his absence, or 46 U S.C. § 8104(h),

whi ch, appell ant contends, precluded himfrom asking the only
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ot her licensed individual on board, nanely, the captain, to take
over for himbecause the captain had al ready worked the maxi mum
nunber of hours the law allowed.’ Assuming, arguendo, that a
deprivation of due process can be said to occur in the
ci rcunst ances urged by appellant, we find no nerit in his
I nsi stence that these | aws presented himw th an unconstituti onal
Hobson's choice.”®

As a starting point, we note that while, on trips |asting
nore than a day, it may not be possible, where only two |icensed
operators are aboard a tow ng vessel, for either operator to take
a head break during his 6 hour watch w thout running afoul of one
or the other of the two statutes, the Coast Guard appears not to
have enforced such a reading of these laws. Rather, in apparent
recognition of industry manning practices, it has engrafted an
exception that allows an unlicensed crewrenber of "proven
navi gati onal conpetence" to staff the hel mduring the operator's

tenporary absence. See Appeal Decision 2058 (SEARS) (enphasis

‘46 U.S.C. § 8104(h) states that "[o]n a tow ng vessel to
whi ch section 8904 of this title applies, an individual |icensed
to operate a towi ng vessel may not work for nore than 12 hours in
a consecutive 24-hour period except in an energency.”" In
practice, this nmeans that a |icensed operator will typically work
two 6 hour watches in the wheel house in one day, with a 6 hour
rest period between watches.

‘¢ note, noreover, that even though a violation of Section
8104(h) m ght have occurred had the captain taken over for the
appel l ant while he went to the head, it does not appear that
appel  ant coul d have been sanctioned for any such violation, as
Section 8104(j) only holds the "owner, charterer, or managi ng
operator of a vessel" accountable for such infractions.
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added).® However, even if the Vice Commandant did not pernmit any
deviation fromthe explicit letter of the lawin this context, we
woul d not agree that the appellant, or anyone simlarly situated,
had been placed by the Coast Guard in a constitutionally
i nper m ssi bl e predi canent.

Aside fromthe fact that the appellant's quarrel with the
i npact of 46 U.S.C 88 8904 and 8104(h) is msdirected, as they
are federal statutes (not, as he clains by counsel, Coast Guard
regul ati ons) adopted by the Congress that the Coast Guard is
obliged to adm nister, the asserted due process quandary
appel | ant says conpliance with them posed was one of his, or of
the towi ng vessel owner's, own making; nanely, the decision to
operate the vessel with fewer |icensed crewnenbers than was
necessary to avoid the kind of problem appell ant encount er ed.
The Coast Guard is clearly not responsible for that nmanagenent
choice, and it is not, therefore, answerable for whatever
unfai rness appellant believes his asserted inability lawfully to

| eave his duty post nay have creat ed.

‘Fromthe record it would appear that the appellant
entrusted the helmto a crewnrenber of little or no navigational
experience. In this regard, appellant's attenpt here to
establish that he had no reason to question the conpetence of the
deckhand he asked to take over for himin the wheel house is
besi de the point, for the appellant had an affirmative
obligation, under SEARS, only to entrust the wheel to a
crewnenber of denonstrated navigational ability. The proper
di scharge of that obligation was especially inportant in this
i ncident, as appellant wanted to | eave the wheel at a tinme of
obvi ous navigational risk, in that his tug was steadily closing
on anot her vessel, albeit apparently then on a parallel track,
whose i medi ate future directional intentions were unknown.



ACCORDI NGLY, I T IS ORDERED THAT:

1. The appellant's appeal is denied, and

2. The Vice Commandant's decision affirmng the decision
and order of the |law judge is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT and GOGLI A,
Menbers of the Board, concurred in the above opinion and order.



